7/2/2018 Sent [1/1104] - Town of Webster - Ann Morgan <amorgan@webster-ma.gov>

Re: Solar Farm Follow-up

From: "Ann Morgan" <amorgan@webster-ma.gov> 07/02/18 10:21 AM

To: "Sharyn Morin" <skmorin@hotmail.com>

Attachments: 2017_07_31_Rezoning Proposal.pdf (247.1 kB); mgl 40A section 3.pdf (148.9 kB); mgl 40A section
9B.pdf (66.2 kB); 2018_June_Rezoning Proposal.pdf (374 kB); 2018_May_Rezoning Proposal.pdf (660.9
kB); DECISION_Batten Street Solar_STAMPED.pdf (1.9 MB);

Dear Ms. Morin -

Thank you for submitting your comments. I will include this letter. the attachment (Notice of Decision)
and my response on the July 16th Planning Board agenda under Correspondence. It will be forwarded to
the Board and posted to the website.

With regards to your questions, below is some information to help you with the issues you raised.

1. Special Permit - Solar Project - Batten Street: Massachusetts General Law (MGL), Chapter 40A, Section
3 (attached - see second to last paragraph) precludes Massachusetts municipalities from prohibiting solar
energy systems. In a nutshell, this includes all zoning districts which means that State law says that solar
energy systems must be allowed anywhere regardless of zoning districts. You'll note that there are a
number of other uses that have this same legal protection whereby State law overrides local zoning or
other permitting requirements. However, the State does give municipalities various rights to grant special
permits with regards to solar (see MGL, Chapter 40A, Section 9B - Solar Access - attached) after a local
zoning ordinance has been adopted. Webster adopted such an ordinance at the October 19, 2015 Town
Meeting: Section 650, Article XI - Solar Use Facilities.

As such the Special Permit granted for this project was procedural correct in accordance with State law
and local law and is not considered "spot zoning" as zoning does not apply to solar uses.

2. Spot Zoning - The "classic" definition of spot zoning is "the process of singling out a small parcel of land
for a use classification totally different from that of the surrounding area for the benefit of the owner of
such property and to the detriment of other owners." Another definition: spot zoning occurs when a parcel
is singled out for different zoning treatment than neighboring parcels for the economic benefit of the
landowner unless a substantial public benefit can be determined. There's a lot of case law on this subject.
However, the Attorney General's office approves any rezoning proposal which passes Town Meeting. They
review each request based on the legal standards determined by land use law. They have the final say
and can overturn Town Meeting action.

Regarding the Old Worcester Road properties - this has come before Town Meeting three times in different
forms all from the same petitioner.

2017, July: The first request, to rezone a 2 acres from Single Family Residential (SFR) to Business without
Sewer (B5). There was a public hearing before the Planning Board who recommended passage at Town
Meeting. This was not considered spot zoning because the adjacent properties to the south are also zoned
B5. This change just expanded an existing district - it did not create a stand alone district. Town Meeting
approved this as did the Attorney General.

2018, May: The second request, to rezone two parcels to Industrial - one of the parcels, zoned B5 was the
same parcel that was rezoned from SFR in July 2017; the second parcel, 5.5 acres, was zoned Single
Family residential. In this case, which you note in your email, the applicant was seeking to essentially
rezone a total of approximately 7.5 acres to industrial. The Planning Board held a public hearing which
you attended and voted to not recommend passage of the article because of spot zoning as the adjacent
zoning district to south is B5 and to the north is SFR. This proposal would create a stand alone zoning
district not adjacent to or an expansion of the abutting districts which is considered "spot" (see attached
map). This warrant article was defeated at Town Meeting and, therefore, did not progress to the Attorney
General's office for review. The 5.5 acres remained SFR zoning and the 2 acre parcel remained B5 zoning.

2018, June: The third request was to rezone just the 5.5 acre parcel to B5 (see attached map) The
Planning Board held a public hearing and recommended passage at the June 25 Special Town Meeting.
You'll see from the map (attached) that the proposed rezoning shows an expansion of the existing B5
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zone which is not considered "spot" as it is not a stand alone zoning district. Town Meeting passed the
warrant article and the materials have been sent to the Attorney General's office for review.

3. Is the solar project "spot" zoning. No. Solar projects are not subject to zoning in accordance with State
law. The Old Worcester Road "spot" zoning discussion with regards to the May 2018 proposal was based
on the fact that the applicant was trying to create a stand alone district, not the expansion of the abutting
districts.

4. If Nexamp has failed to comply with the Conservation Commission requirements and/or has failed to
replace the dead trees behind the Hospital, then the approval should be withdrawn for these reasons
alone,

Conservation Commission requirements / conditions are based on their Order of Conditions and ConCom
legal requirements. The Planning Board Special Permit / Site Plan Approval and their Order of Conditions
are not legally bound to each other so you can't rescind one permit if the conditions of the other permit
are not met. There is legal and procedural recourse if an Applicant fails to meet the conditions of any
Town permit. You should contact Mary Overholt directly regarding the Order of Conditions for this project
but the Planning Board has no legal authority to rescind its Special Permit on the premise that the
ConCom Order of Conditions was not met.

Replacement of dead trees at the Hospital and rescinding the Special Permit for the solar project in your
neighborhood - that Hospital solar project received a Special Permit which is separate from the Special
Permit granted for the solar project in your neighborhood. These two permits are not connected in
anyway from a legal perspective and the Town can not conditionally approve, reject or rescind these types
of permits based the performance or conditions of the other. Yes, the applicant is the same and it does
show bad faith that they haven't maintained the landscaping at the hospital. Unfortunately, the

conditions of the Hospital Special Permit did not include and performance standards or surety for the
establishment and maintenance of the landscaping. The Special Permit for the project in your
neighborhood does require both (see attached). Conditions of Approval are enforceable by the Town.

I hope this answers all your questions. There are some pretty advanced Massachusetts land use law
issues identified in your email which explains the length of my response which is really a condensed
version of complicated material. Feel free to call me at the office if you have additional questions.

Ann V. Morgan

Town Planner

Director of Planning & Economic Development
Town of Webster

350 Main Street

Webster, MA 01570

508-949-3800 x1002

www.webster-ma.gov

From: "Sharyn Morin" <skmorin@hotmail.com>
To: amorgan@webster-ma.gov

Cc: planning@webster-ma.gov

Date: 07/01/18 07:00 AM

Subject: Solar Farm Follow-up

Dear Ms. Morgan / Planning Board:

I am in receipt of your Notification of Decision letter dated 06/26/2018 (copy attached). | do have a
guestion regarding the Decision, as follows:

Please explain the difference between "Special Permit" and "Spot Zoning."
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Regarding the Solar Farm off of Batten Street, the Industrial use of this land parcel (which is zoned as
Single Family Residential) was granted via a "Special Permit." All of the surrounding properties are
zoned as Single Family Residential, Agricultural or Conservation. There are no nearby properties zoned
as either Business or Industrial. There are numerous abutters who are residing in Single Family
Residential homes, who objected to the Industrial use of the land parcel. Yet, the Planning Board
approved the Industrial use of this land parcel.

Regarding the land parcel located off of Old Worcester Road, which is owned by St. Joseph's Church. At
the very same meeting that the Solar Farm was approved via "Special Permit", the Planning Board
rejected the Church's request to change the land parcel from Single Family Residential to Industrial,
citing "Spot Zoning". In this case, there are no Single Family Residential homes that directly abut the
property. The direct abutters are Leo Construction, the old Webster Sheet Metal and St. Joseph's
cemetery. No Single Family Residential homeowners would be negatively impacted by the Industrial use
of this land parcel. Furthermore, given the direct abutters, it is unlikely that this parcel will be developed
for Single Family Residential homes. Yet, the Planning Board denied the request.

From my perspective, the use of "Special Permit" is nothing more than a means to circumvent the law
against "Spot Zoning" and that the Industrial use of the Batten Street parcel should not have been
approved.

Please explain how the Solar Farm approval is not "Spot Zoning" by another name (Special Permit).

Additionally, please be aware that | will be following up with the Conservation Commission's Mary
Overholt to confirm that Nexamp has complied with two provisions that Conversation Commission
required:

1. The Army Corp of Engineers is supposed to complete an assessment of whether the ditch would be
considered a resource area.
2. The Vernal Pool area shall be assessed during the 2018 season.

Finally, | will be checking behind the Hospital to confirm that Nexamp has replaced the dead trees,
which they agreed to do.

If Nexamp has failed to comply with the Conservation Commission requirements and/or has failed to
replace the dead trees behind the Hospital, then the approval should be withdrawn for these reasons
alone, regardless of whether this approval can be considered "Spot Zoning."

Thank you,

Sharyn Morin
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NOTIFICATION OF PLANNING BOARD DECISION

Application Date Received:
Applicant:
Applicant Address:

Owner

Prem.ises Affected:

To Allow:

Hearing Notice Filed with Town Clerk:

Dates Mailed to All Parties in Interest:
Dates' Published in Local Newspaper:
Planning Board Date:

Date of Decision:

Decision Filed with Town Clerk:

Action Taken:

January 2, 2018

Batten Street Solar, LLC

4 Liberty Square, Boston, MA 02109

Norman & Patricia Rudzinski, Town of Webster,

Esposito Realty Trust

0 School Street, Webster, MA 01570

Construction of a 1.3 MW ground mounted
photovoltaic solar project

December 18, 2017

December 19, 2017

January 8 and January 15, 2018

1/22/18, 2/12/18, 3/19/18, 4/9/18, 4/30/18

April 30,2018

June 26, 2018

Approved with Conditions

The Decision is on file with the application in the Office of the Town Clerk. Any appeal of the Decision must
be made to a court of competent jurisdiction within twenty days from the date the decision was filed with the
Town Clerk pursuant to §17, Chapter 40A of the General Laws of the Commonwealth of Massachusetts as
amended. Project materials and the Planning Board Decision can be viewed on the Planning Board / Projects
Under Review on the Town of Webster website (www.webster-ma.gov).

Please contact the Planning Department if you have any questions. Thank you.

Paul LaFramboise, Chairman
Webster Planning Board



General Law - Part I, Title VII, Chapter 40A, Section 3 Page 1 of 8

Part 1 ADMINISTRATION OF THE GOVERNMENT
Title VII CITIES, TOWNS AND DISTRICTS

Chapter ZONING
40A

Section 3 SUBJECTS WHICH ZONING MAY NOT REGULATE;
EXEMPTIONS; PUBLIC HEARINGS; TEMPORARY
MANUFACTURED HOME RESIDENCES

[ First paragraph effective until December 30, 2016. For text
effective December 30, 2016, see below.]

Section 3. No zoning ordinance or by-law shall regulate or
restrict the use of materials, or methods of construction of
structures regulated by the state building code, nor shall any such
ordinance or by-law prohibit, unreasonably regulate, or require a
special permit for the use of land for the primary purpose of
commercial agriculture, aquaculture, silviculture, horticulture,
floriculture or viticulture, nor prohibit, unreasonably regulate or
require a special permit for the use, expansion, reconstruction or
construction of structures thereon for the primary purpose of
commercial agriculture, aquaculture, silviculture, horticulture,
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General Law - Part I, Title VII, Chapter 40A, Section 3 Page 2 of 8

floriculture or viticulture, including those facilities for the sale of
produce, wine and dairy products, provided that either during the
months of June, July, August and September of each year or
during the harvest season of the primary crop raised on land of the
owner or lessee, 25 per cent of such products for sale, based on
either gross sales dollars or volume, have been produced by the
owner or lessee of the land on which the facility is located, or at
least 25 per cent of such products for sale, based on either gross
annual sales or annual volume, have been produced by the owner
or lessee of the land on which the facility is located and at least an
additional 50 per cent of such products for sale, based upon either
gross annual sales or annual volume, have been produced in
Massachusetts on land other than that on which the facility is
located, used for the primary purpose of commercial agriculture,
aquaculture, silviculture, horticulture, floriculture or viticulture,
whether by the owner or lessee of the land on which the facility is
located or by another, except that all such activities may be
limited to parcels of 5 acres or more or to parcels 2 acres or more
if the sale of products produced from the agriculture, aquaculture,
silviculture, horticulture, floriculture or viticulture use on the
parcel annually generates at least $1,000 per acre based on gross
sales dollars in area not zoned for agriculture, aquaculture,
silviculture, horticulture, floriculture or viticulture. For such
purposes, land divided by a public or private way or a waterway
shall be construed as 1 parcel. No zoning ordinance or by-law
shall exempt land or structures from flood plain or wetlands
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General Law - Part I, Title VII, Chapter 40A, Section 3 Page 3 of 8

regulations established pursuant to the General Laws. For the
purposes of this section, the term "agriculture" shall be as defined
in section 1A of chapter 128, and the term horticulture shall
include the growing and keeping of nursery stock and the sale
thereof. Said nursery stock shall be considered to be produced by
the owner or lessee of the land if it 1s nourished, maintained and
managed while on the premises.

[ First paragraph as amended by 2016, 351, Sec. 1 effective
December 30, 2016. For text effective until December 30, 2016,

see above. ]

No zoning ordinance or by-law shall regulate or restrict the use
of materials, or methods of construction of structures regulated by
the state building code, nor shall any such ordinance or by-law
prohibit, unreasonably regulate, or require a special permit for the
use of land for the primary purpose of commercial agriculture,
aquaculture, silviculture, horticulture, floriculture or viticulture,
nor prohibit, unreasonably regulate or require a special permit for
the use, expansion, reconstruction or construction of structures
thereon for the primary purpose of commercial agriculture,
aquaculture, silviculture, horticulture, floriculture or viticulture,
including those facilities for the sale of produce, wine and dairy
products, provided that either during the months of June, July,
August and September of each year or during the harvest season
of the primary crop raised on land of the owner or lessee, 25 per
cent of such products for sale, based on either gross sales dollars
or volume, have been produced by the owner or lessee of the land
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on which the facility is located, or at least 25 per cent of such
products for sale, based on either gross annual sales or annual
volume, have been produced by the owner or lessee of the land on
which the facility is located and at least an additional 50 per cent
of such products for sale, based upon either gross annual sales or
annual volume, have been produced in Massachusetts on land
other than that on which the facility is located, used for the
primary purpose of commercial agriculture, aquaculture,
silviculture, horticulture, floriculture or viticulture, whether by the
owner or lessee of the land on which the facility is located or by
another, except that all such activities may be limited to parcels of
5 acres or more or to parcels 2 acres or more if the sale of products
produced from the agriculture, aquaculture, silviculture,
horticulture, floriculture or viticulture use on the parcel annually
generates at least $1,000 per acre based on gross sales dollars in
area not zoned for agriculture, aquaculture, silviculture,
horticulture, floriculture or viticulture. For such purposes, land
divided by a public or private way or a waterway shall be
construed as 1 parcel. No zoning ordinance or by-law shall exempt
land or structures from flood plain or wetlands regulations
established pursuant to the General Laws. For the purposes of this
section, the term "agriculture" shall be as defined in section 1A of
chapter 128, and the term horticulture shall include the growing
and keeping of nursery stock and the sale thereof; provided,
however, that the terms agriculture, aquaculture, floriculture and
horticulture shall not include the growing, cultivation, distribution
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or dispensation of marijuana as defined in section 2 of chapter 369
of the acts of 2012, marihuana as defined in section 1 of chapter
94C or marijuana or marihuana as defined in section 1 of chapter
94G. Said nursery stock shall be considered to be produced by the
owner or lessee of the land if it 1s nourished, maintained and

managed while on the premises.

No zoning ordinance or by-law shall regulate or restrict the
interior area of a single family residential building nor shall any
such ordinance or by-law prohibit, regulate or restrict the use of
land or structures for religious purposes or for educational
purposes on land owned or leased by the commonwealth or any of
its agencies, subdivisions or bodies politic or by a religious sect or
denomination, or by a nonprofit educational corporation;
provided, however, that such land or structures may be subject to
reasonable regulations concerning the bulk and height of
structures and determining yard sizes, lot area, setbacks, open
space, parking and building coverage requirements. Lands or
structures used, or to be used by a public service corporation may
be exempted in particular respects from the operation of a zoning
ordinance or by-law if, upon petition of the corporation, the
department of telecommunications and cable or the department of
public utilities shall, after notice given pursuant to section eleven
and public hearing in the town or city, determine the exemptions
required and find that the present or proposed use of the land or
structure is reasonably necessary for the convenience or welfare of
the public; provided however, that if lands or structures used or to
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General Law - Part I, Title VII, Chapter 40A, Section 3 Page 6 of 8

be used by a public service corporation are located in more than
one municipality such lands or structures may be exempted in
particular respects from the operation of any zoning ordinance or
by-law if, upon petition of the corporation, the department of
telecommunications and cable or the department of public utilities
shall after notice to all affected communities and public hearing in
one of said municipalities, determine the exemptions required and
find that the present or proposed use of the land or structure is
reasonably necessary for the convenience or welfare of the public.
For the purpose of this section, the petition of a public service
corporation relating to siting of a communications or cable
television facility shall be filed with the department of
telecommunications and cable. All other petitions shall be filed
with the department of public utilities.

No zoning ordinance or bylaw in any city or town shall prohibit,
or require a special permit for, the use of land or structures, or the
expansion of existing structures, for the primary, accessory or
incidental purpose of operating a child care facility; provided,
however, that such land or structures may be subject to reasonable
regulations concerning the bulk and height of structures and
determining yard sizes, lot area, setbacks, open space, parking and
building coverage requirements. As used in this paragraph, the
term "child care facility" shall mean a child care center or a

school-aged child care program, as defined in section 1A of
chapter 15D.
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Notwithstanding any general or special law to the contrary, local
land use and health and safety laws, regulations, practices,
ordinances, by-laws and decisions of a city or town shall not
discriminate against a disabled person. Imposition of health and
safety laws or land-use requirements on congregate living
arrangements among non-related persons with disabilities that are
not imposed on families and groups of similar size or other
unrelated persons shall constitute discrimination. The provisions
of this paragraph shall apply to every city or town, including, but
not limited to the city of Boston and the city of Cambridge.

Family child care home and large family child care home, as
defined in section 1A of chapter 15D, shall be an allowable use
unless a city or town prohibits or specifically regulates such use in
its zoning ordinances or by-laws.

No provision of a zoning ordinance or by-law shall be valid
which sets apart districts by any boundary line which may be
changed without adoption of an amendment to the zoning
ordinance or by-law.

No zoning ordinance or by-law shall prohibit the owner and
occupier of a residence which has been destroyed by fire or other
natural holocaust from placing a manufactured home on the site of
such residence and residing in such home for a period not to
exceed twelve months while the residence 1s being rebuilt. Any
such manufactured home shall be subject to the provisions of the
state sanitary code.
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No dimensional lot requirement of a zoning ordinance or by-law,
including but not limited to, set back, front yard, side yard, rear
yard and open space shall apply to handicapped access ramps on
private property used solely for the purpose of facilitating ingress
or egress of a physically handicapped person, as defined in section
thirteen A of chapter twenty-two.

No zoning ordinance or by-law shall prohibit or unreasonably
regulate the installation of solar energy systems or the building of
structures that facilitate the collection of solar energy, except
where necessary to protect the public health, safety or welfare.

No zoning ordinance or by-law shall prohibit the construction or
use of an antenna structure by a federally licensed amateur radio
operator. Zoning ordinances and by-laws may reasonably regulate
the location and height of such antenna structures for the purposes
of health, safety, or aesthetics; provided, however, that such
ordinances and by-laws reasonably allow for sufficient height of
such antenna structures so as to effectively accommodate amateur
radio communications by federally licensed amateur radio
operators and constitute the minimum practicable regulation
necessary to accomplish the legitimate purposes of the city or
town enacting such ordinance or by-law.
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Part 1 ADMINISTRATION OF THE GOVERNMENT
Title VII CITIES, TOWNS AND DISTRICTS

Chapter ZONING
40A

Section 9B  SOLAR ACCESS

Section 9B. Zoning ordinances or by-laws adopted or amended
pursuant to section five of this chapter may encourage the use of
solar energy systems and protect solar access by regulation of the
orientation of streets, lots and buildings, maximum building height
limits, minimum building set back requirements, limitations on the
type, height and placement of vegetation and other provisions.
Zoning ordinances or by-laws may also establish buffer zones and
additional districts that protect solar access which overlap existing
zoning districts. Zoning ordinances or by-laws may further
regulate the planting and trimming of vegetation on public
property to protect the solar access of private and public solar
energy systems and buildings. Solar energy systems may be
exempted from set back, building height, and roof and lot
coverage restrictions.
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Zoning ordinances or by-laws may also provide for special
permits to protect access to direct sunlight for solar energy
systems. Such ordinances or by-laws may provide that such solar
access permits would create an easement to sunlight over
neighboring property. Such ordinances or by-laws may also
specify what constitutes an impermissible interference with the
right to direct sunlight granted by a solar access permit and how to
regulate growing vegetation that may interfere with such right.
Such ordinances or by-laws may further provide standards for the
issuance of solar access permits balancing the need of solar energy
systems for direct sunlight with the right of neighboring property
owners to the reasonable use of their property within other zoning
restrictions. Such ordinances or by-laws may also provide a
process for issuance of solar access permits including, but not
limited to, notification of affected neighboring property owners,
opportunity for a hearing, appeal process and recordation of such
permits on burdened and benefited property deeds. Such
ordinances or by-laws may further provide for establishment of a
solar map identifying all local properties burdened or benefited by
solar access permits. Such ordinances or by-laws may also require
the examination of such solar maps by the appropriate official
prior to the issuance of a building permit.
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Proposed Old Worcester Road Zoning Map Amendment—Webster, Massachusetts

Article - Special Town Meeting, July 31, 2017

Area proposed to be rezoned from SFR to B-
5. Shown as Lot 1 on plan entitled “Plan of
Property Surveyed for the Roman Catholic 87,472 square feet
Bishop of Springfield, Old Worcester Road, 2.008 acres
Webster, Massachusetts” prepared by Jarvis
Land Survey, Inc. dated 6/14/17.

m
]

July 6, 2017




Proposed Rezoning of two parcels on Old Worcester Road—May 14, 2018 Town Meeting

Proposed:

Rezone 5.513
acres from SFR
to Industrial .

Surrounding Zoning—Not to Scale

Proposed:

Rezone 2.008 acres
from B5 to Industrial.
Note: Town Meeting
approved the rezon-
ing of this parcel from
SFR to B5 in 2017.
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Surrounding Zoning—Not to Scale

Proposed Rezoning—1 Lot on Old Worcester Road—June 25, 2018 Special Town Meeting

Proposed:

Rezone 5.513

acres from SFR
to B-5.
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